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No. 3324.

IN THE

Mmtth BtnttB CUtrrmt OInurt of Appeals
FOR THE

NINTH CIRCUIT.

ALASKA FISH SALTING AND
BY-PRODUCTS COMPANY, a

Corporation,

Plaintiff in Error,

. VS.

DAVID McMillan,
Defendant in Error,

BRIEF OF PLAINTIFF IN ERROR

This case was brought to this court by Writ of

Error from the District Court for the District of

Alaska, Division Number One. The action was one

brought by the plaintiff below against the defendant

below to recover damages for injuries sustained while

he was working as an employee of the said defendant

at Killisnoo, Alaska.

The amended complaint alleges that David Mc-
Millan, said plaintiff, was working for the defendant



as its chief engineer at its plant, on September 9th,

1916, and that at the direction of the superintendent

he went into the loft of the fish house for the purpose

of operating a certain gate by means of a lever, and

that beneath the gate was a revolving shaft over which

McMillan had to bend in order to operate the lever

and gate; that this shaft was held in place by certain

discs and set-screws; that the set-screws were un-

guarded and that the place where the accident oc-

curred was insufficiently lighted; that when he at-

tempted to reach over the shaft to operate the lever

and gate he used extra exertion and strength and

slipped forward; that his clothing became entangled

or caught by the set-screws and shaft, and that he was

revolved by the shaft, sustaining certain permanent

injuries, the chief of which were a broken left arm,

and injury to his back, head and neck.

The defense set out in the answer to the amended

complaint is, first, a denial of the allegations set out

in the amended complaint insofar as they have to do

with the alleged negligence of the employer, and sec-

ond, that the sole cause of the accident was the plain-

tifif's own negligence, that the risk of the injury was

one of the usual apparent and obvious risks and

hazards of the employment, and that said risk and

hazard were assumed by McMillan.



STATEMENT OF FACTS.

The evidence shows that McMillan was an engineer

with 30 years' experience in that occupation. At the

time of receiving his injuries he was 62 years of age

(Record, p. 80). He had been employed as a loco-

motive engineer, and afterwards as assistant and first

engineer on various vessels, and on the 9th day of Sep-

tember, 19 1 6, when this accident occurred he had been

for about 5 years the chief engineer at the plant of the

Alaska Fish Salting & By-Products Company. As

such chief engineer he had full charge of the ma-

chinery and the mechanical end of the plant at

Killisnoo (See Record, pp. 40 to 41, 68, 93, 109 to

no, 120). As McMillan testifies "I have been chief

engineer pretty near all the time I have been there.

I had charge of everything down below" (See Rec-

ord, p." 68). In April of 1916, while McMillan was

acting as chief engineer, a shaft was installed at the

top of the building in which he was injured. This

was done under McMillan as chief engineer as part

of the installation of new machinery throughout the

plant (See Record, pp. 68, 69, 120). At the end of

the shaft was a hopper or cage, where a gate was

placed to shift the flow of the fertilizer so that when

the dry material was running through it would go in

one direction, and when the wet material was passing

it would go in another. This fertilizing material and

fish oil were being manufactured from herring. To

reach this gate which he was operating by hand, Mc-



Millan had to go up either a ladder or stairway to a

small platform which was three planks in width, and

about ten feet above the level of the main floor. This

platform extended beneath the shaft. The shaft was

about three to four feet higher than the platform,

and it revolved only at a little less than eleven revolu-

tions a minute (See Record, pp. 44, 45 and 148). At

the end of the shaft, and about two feet above it, was

the gate which McMillan operated by hand. Three

feet from the gate there was a collar set about the

shaft, and in that collar were one or two set-screws

which projected about an inch or less beyond the

collar (See Record, pp. 43 and 73).

McMillan reached over the shaft to turn the gate,

and suddenly felt a tugging at his coat. The next he

knew he was revolved about the shaft, rendered un-

conscious, much of his clothing was torn from him,

and he sustained severe and permanent injuries, which

are more specifically set out in the record. These we

do not discuss in more detail as there is no question

raised respecting the injuries or their severity.

The evidence is conflicting as to whether there were

one or more set-screws upon the collar. It is admitted

that one was present at the time of the accident. This

set-screw was not embedded, but projected beyond the

collar. The space in which McMillan stood when he

endeavored to throw over the gate by hand was about

three feet in width, a narrow space owing to the

dimensions of the platform on which he stood and

the presence of the shaft and sieve, or cage, and in



doing his work by hand he was obliged to reach over

the shaft.

This shafting and the sieve were installed when

McMillan was chief engineer. He himself made the

sieve, and put it in place (Record, p. 77). He claims

that he did not know about the set-screws until after

the accident (Record, pp. 69 to 70).

The evidence shows that McMillan was around the

shaft every day during the season (Record, p. 126).

Where the shaft and sieve were located was right up

in the rafters of the building (Record, p. 45). While

there were no electric lights there was light from the

windows below, and from a skylight about fifteen

feet away (Record, pp. 46, 122 to 123, 142). He
admits himself that he could see the set-screw (Rec-

ord? P- S3)- There was plenty of light for ordinary

purposes (Record, pp. 106 to 109). The accident oc-

curred at two or three o'clock in the afternoon of a

light day in September (Record, pp. 107, 123).

An important fact developed upon the trial was

this: The gate in question originally had attached

to it a wire which led from the gate down to the

engine where McMillan worked. McMillan was ac-

customed to move the gate by this wire, and there

was no necessity for him to go into the attic and throw

it over by hand. This wire broke before the accident

(Record, p. 135). The duty to see that it was repaired

rested on McMillan as chief engineer (Record, p.

162). He did not repair it, but, to use his own lan-

guage, "came to the conclusion I could shift it by



hand," and from the time the wire was broken to the

time of the accident he had, whenever occasion had

arisen to divert the flow of material, gone into the

attic, up among the rafters, and moved it by hand

(Record, pp. 176, 177 to 183). It was a simple thing

to repair this wire (Record, p. 182). But instead of

doing so McMillan elected to use his hand.

We respectfully contend that on the facts as stated,

McMillan is not entitled to recover a judgment

against the said defendant; that the danger, if any,

presented by the presence of a revolving shaft and

set-screw, was obvious and apparent to McMillan;

that he had on many occasions been at the place per-

forming the same work, not only without complaint,

but of his own choice; that as chief engineer he was

chargeable with the duty of seeing that the shaft was

properly installed; that as chief engineer he had full

control of all of the machinery, and the duty of keep-

ing it safe devolved upon him; that he, himself, must

be deemed in law to have assumed the risk involved

in leaning over the set-screw to perform his work.

Furthermore, if there was any danger in the situation

he, himself, elected to do his work in that manner

rather than to repair the wire which had been broken

by accident, and the use of which he had abandoned

rather than go to the trouble of repairing it.



SPECIFICATIONS OF ERROR.

We desire to specify the following errors which are

relied upon, each of which is asserted in this brief

and intended to be urged:

I. The Court erred in denying defendant's motion

for a nonsuit, interposed at the close of plaintiff's

case, to which plaintiff in error duly excepted, and

exception was allowed. The proceedings in that re-

spect were as follows

:

^'MR. FAULKNER— I now move the Court
for a nonsuit, on the grounds assigned—first, there

is no testimony to show that he went up there at

this time under anybody's direction; and there is

no testimony to show that it was necessary for

him to lean over the shaft to change that gate or

valve, or whatever it was he went to do, and no
negligence could be imputed to the defendant un-

der the plaintiff's testimony.

'^THE COURT—You claim it was negligence,

not alone because there were set-screws but also

because it was dark, and there were no lights?

''JUDGE WINN—Yes, sir.

'THE COURT—I think the motion for a non-

suit will have to be denied; but I will state to

counsel that the matter is not entirely free from
doubt in my mind, and the same points will prob-

ably come up—probably, I don't know what the

evidence will develop—at the time of making a

motion for an instructed verdict—I don't know

—

but at this time I think the Court ought to deny
the motion for a nonsuit.

"MR. FAULKNER—Exception" (Record, pp.

93 and 94)

.
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2. The Court erred in denying defendant's motion

to direct the jury to find a verdict in favor of the

defendant, which said motion was made at the close

of the case. The proceedings in that respect were as

follows:

"MR. FAULKNER—I move the Court at this

time to instruct the jury to find a verdict in favor

of the defendant, upon the ground that the plain-

tiff has not proved a case of negligence—proved
that the defendant was negligent in any respect,

and that twelve reasonable men could not find a

verdict except in one way in this case, and that

would be for the defendant.

"THE COURT—The motion made before ad-

journment will be denied" (Record, p. i86).

3. The Court erred in giving the following charge

to the jury, to which charge plaintiflf in error duly

excepted; proceedings in that respect were as follows:

The Court charged the jury in the following lan-

guage :

"Under the act passed by the Legislature of

191 5, called the Workmen's Compensation Act,

this whole question of negligence is taken away
from the jury in cases against mining companies
for personal injuries to employees, because the

law now treats an injury suffered by an employee
in a mine as one of the incidents of the business,

and makes it incumbent upon the employer to pay
the employee a certain stipulated sum whether the

employer was at fault or not. That was not the

law at the time this injury is alleged to have oc-

curred—that was not the law, and is not the law
now, in any occupation except the occupation of



mining. In other occupations it is incumbent on

the plaintiff, if he would recover, to show that the

defendant was negligent, and to show that that

negligence caused the injury, and that he suffered

from it" (Record, pp. 187 and 188).

To which the defendant excepted as follows:

^'MR. FAULKNER— I wish to except to the

instruction with reference to the Compensation
Act, where it is stated that the defendant is liable

to pay whether negligent or not" (Record, p. 196).

4. The Court erred in its charge to the jury, in

that it instructed said jury that it should find for all

reasonable and necessary expense he had incurred to

cure himself. Said instruction was as follows:

''Now, gentlemen, that is the question for you
to decide first of all, whether or not the defendant
is liable in the case—whether or not this accident

was due to the negligence of the defendant under
all the circumstances of the case in not safeguard-

ing that set-screw—whether or not the defendant
exercised the ordinary care of a prudent man
under all these circumstances. If you find that it

did, then you need not go any further—your ver-

dict must be for the defendant; if you find that

it did not and find that the injury was the result

of the fact that it did not use ordinary care, then

you must find for the plaintiff; and if you find

for the plaintiff, then the next question is how
much damages has he suffered. If you find for

the plaintiff, under the evidence, you will assess

the damages he has sustained, and in fixing the

amount of your verdict, if you decide for the

plaintiff, you should allow htm all the reasonable
and necessary expenses to which he has been put
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for medical care and treatment, the wages or earn-

ings he has lost in the past as a consequence of

the injury, and for his lessened capacity to earn

wages in the future, if you find from the evidence

that any of those things exist. You should also

take into consideration and allow him such sum
as you think proper for the physical pain and
suffering, if any, which he has endured as a direct

consequence of the condition produced by the in-

jury, as far as you are able to measure those things

in dollars and cents. If you find for the plaintiff

you are not authorized to allow anything by way
of punishment to the defendant, or vindictive

damages, or smart-money, as it is called. The
object of such suits as this is to compensate for the

injury, if any, inflicted by reason of negligence'^

(Record, pp. 193 and 194).

To which instruction the defendant excepted as

follows:

^^MR. FAULKNER—'I wish to except'—^to

the instruction that they shall find for all reason-

able and necessary expenses he has incurred to

cure himself, for the reason that there is no testi-

mony in the case at all that he incurred any ex-

penses—nothing except the allegation in the com-
plaint' " (Record, p. 196).



II

ARGUMENT.

Upon the trial of this cause below the defendant

made a motion for a nonsuit at the close of plaintiff's

case. This motion was denied. Thereupon defendant

introduced evidence in its behalf and upon the con-

clusion of the whole case moved for a directed verdict

in its favor.

The points raised upon the two motions were, of

course, the same. The evidence shows without conflict

that McMillan was chief engineer in full charge of

the mechanical end of the plant in which he was

injured. He controlled the installation of all the

machinery, including the shafting on which he was

ultimately injured. The actual operation of the ma-

chinery was attended to by him. Prior to the happen-

ing of the accident there had been a wire leading from

the engine at which he worked to the lever and gate

in the loft so that whenever he wished to change the

direction of the flow of material all he had to do was

to pull this wire. Some time prior to the day Mc-
Millan was injured this wire broke. He knew that it

was broken and his was the duty to repair it. Remedy-

ing the condition required but little effort on his part.

It was simple. Yet he made no complaint to his super-

intendent. He made no effort at repair. Instead,

apparently to save himself trouble, he came to the

conclusion that it was just as easy to throw the gate

by hand.

Each time, therefore, when occasion arose to do so.
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he climbed up on to the platform, among the rafters

of the building and stood in a narrow space beside

the slowly revolving shaft over which he leaned while

he performed his work. The authorities hold that it

is not negligence on the part of an employer to main-

tain a shafting upon which there are ungarded pro-

jecting set-screws. Certainly if the presence of the

shaft with its set-screw constituted a menace to Mc-

Millan its existence was as obvious to him as to the

employer. He had far better opportunity of observa-

tion than did the defendant. His gang of men placed

it there. He himself was at the spot daily. He had

the authority and it was his duty as chief engineer

to inspect his machinery and remedy any defects or

obviate any dangers present in the machinery under

his control.

Certainly, when instead of fixing the wire, he de-

liberately adopted the unsafe method of climbing up

to the revolving shaft to reach the lever, he is charge-

able with having assumed the risk of injury.

The cases on this subject are very numerous and

we present a few thereof illustrative of the rules of

law we believe to be applicable to this case.

An employee assumes all of the risks of his employ-

ment against which he may protect himself by ordi-

nary supervision and care.

Freicker v. Penn, Bridge Co., 197 Penn., 442;

47 Atl., 354;
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Durand v. N, Y. and L. B. R. Co., 65 N. J. L.,

656; 48 Atl., 1013;

Oliver V. Ohio River R. Co., 42 W. Va., 703;

26 S. E., 444;

Oregon Short Line, etc. Co, v. Tracy, 14 C. C.

A., 199; 66 Fed., 931;

Stager v. Troy Laundry Co., 38 Ore., 480; 63

Pac, 645; 53 L. R. A., 459;

Huda V. Am. Glucose Co., 154 N. Y., 474; 48

N. E., 897; 40 L. R. A., 411;

Davidson v. Cornell, 132 N. Y., 234; 30 N. E.,

573;

Frye v. Bath G. & E. Co., 94 Me., 17; 46 Atl.,

804;

Dysinger v. Cincinnati S. & M. R. Co., 93

Mich., 646; 53 N. W., 825.

There is a presumption that a servant comprehends

the ordinary risks which are normally incident to his

employment.

McAleenan Boiler Co. v. Lines, 132 111. App.,

593;

Caffery v. F. J. Headden & Sons, 79 N. J. L.,

556; 76 Atl., 981;

Davis V. Rutland R. Co., 82 Vt, 24; 71 Atl.,

724;

Jones V. Mfg. & Inv. Co., 92 Me., 565 ; 43

Atl., 512; 69 Am. St. Rep., 535.



One entering the employment of another assumes

the obvious risks arising from the nature of the em-

ployment, from the manner in which the business is

carried on, and from the condition of the ways, works,

and machinery, if he is of sufficient capacity to under-

stand and appreciate them.

Goodes V. Boston & A. R. Co. (1894), 162

Mass., 288; 38 N. E., 500.

Parties entering into a contract for service by one

of them make their engagements in reference to the

subject matter to which the contract relates, and their

rights and liabilities depend upon the contract as

applied to the subject with which they are dealing.

The employee impliedly agrees to assume all the ob-

vious risks of the business in which he contracts to

work.

Murch V. Thomas Wilson s Sons & Co. (1897),

168 Mass., 408; 47 N. E., III.

In accepting an employment the latter (servant) is

assumed to have notice of all patent risks incident

thereto, of which he is informed, or of which it is his

duty to inform himself.

Sykes V. Packer (1882), 99 Pa., 465, citing

Whart. Neg., Sec. 206.

When a servant knows the dangers he has to en-

counter and still engages in the service, he has no
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ground for complaint, if he receives injuries from

such dangers.

Winkler v. St. Louis Basket & Box Co. (1897),

137 Mo., 394; 38 S. W., 922.

A servant who engaged to do a particular duty in

a particular manner, and has full knowledge of the

dangers incident to the performance of the duty, can-

not complain that the thing he undertakes to do is

dangerous.

Kuhns V. JVisconsin L & N, R, Co. (1887),

70 Iowa, 561 ; 31 N. W., 868.

An employee of mature age is presumed, on taking

employment in any service, to possess knowledge and

skill fitting him therefor, and to be acquainted with

the dangers attending such service.

Peterson v. New Pittsburg Coal & Coke Co.

(1898), 149 Ind., 260; 63 Am. St. Rep., 289;

49 N. E., 8.

The experience of McMillan militates against any

conclusion that he was ignorant of the risk in question.

Gulf, etc. Co. V. Wittig, 35 S. W., 857;

McCarthy v. Mulgrew, 107 Iowa, 76; 77 N.

W., 527.

An experienced employee cannot recover for in-

juries sustained through risks that were obvious.

This rule is set forth in many cases and we wish to

call this court's attention to the following, dealing
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with set-screws and similar mechanical devices such

as revolving rollers, cogwheels, gearings, shafts and

the like.

MACHINERY WITH REVOLVING ROLLERS.—A woman

who has been employed for three and a half months

in a laundry and for one month on an ironing ma-

chine, cannot recover for injuries caused by her hands

being drawn between the rollers of the machine.

Doolittle V. Pfaif (1900), 92 111. App., 301.

The failure to instruct cannot be relied on as a

ground of action, where an employee, after working

about three weeks, was injured while assisting to put

a new covering cloth on the upper roller of an ironing

machine.

Connolly v. Eldredge (1894), ^^^ Mass., 566;

36 N. E, 469.

It is not negligent to omit to warn an adult female

employee who has been working several months in a

laundry, and has been engaged for two months in

clearing a revolving cylinder, that, if a part of the

cloth which she wraps around her hand while she is

doing this work is allowed to hang down it is likely

to be taken up by the cylinder and to draw her hand

into the machine.

Hoyle V. Excelsior Steam Laundry Co, (1894),

95 Ga., 34; 21 S. E., looi.
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It may reasonably be assumed that a woman of full

age, whose hand was injured by being caught in the

rollers of a drying machine in a steam laundry, was

not in need of any instructions, where the machine was

similar to those which she had been handling for two

years. A fortiori is such an assumption warrantable

where the person in charge of the machine questioned

her as to her familiarity with it before starting it, and

watched her operate it, until satisfied that she was a

skilled operator.

Keenan v. Waters (1897), 181 Pa., 247; 37

Atl., 342.

Where the space between the rollers of a drying

machine is increased or diminished by raising or low-

ering a weight, a servant who has been operating the

machine for nineteen months is presumed to be capable

of understanding the effect of this process, and cannot

recover if, on a certain occasion when he returned

after a temporary absence, he was injured owing to

his failure to notice that the distance between the

rollers was greater than it was before he ceased work.

Standtke v. Swits Conde Co. (1900), 53 App.

Div., 500; 65 N. Y. Supp., 942.

Where a servant has been working for eighteen

months in various industrial employments, some of

them requiring the operation of machinery, there is

no obligation to instruct him as to the danger of hav-
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ing his fingers caught between the rollers of a '^jigger"

and the cloth which is being wound about it.

Richstain v. Washington Mills Co. (1893),

157 Mass., 538; 32 N. E., 908.

An employee who has had over two years' experi-

ence in working a snuff mill is presumed to compre-

hend the danger arising from the jumping movement

of the rollers, which occurs when the tobacco is

wetted.

Johnson v. Devoe Snuff Co. (1898), 62 N. J.

L., 417; 41 Atl., 936.

The risk of having the arm caught in a spindle

used in making steel cores to be employed in casting

iron water pipes is obvious to a man of ordinary com-

prehension who has been engaged in similar work for

several months.

Dougherty v. West Superior Iron & Steel Co.

(1894), 88 Wis, 343 ; 60 N. W, 274.

A skilled workman, foreman of the rollers in a

rolling mill, who steps on a tub near the rollers and

slips off upon them, cannot recover.

Shaw V. Sheldon (1886), 103 N. Y., 667; 9

N. E, 183.

A woman twenty-two years of age, who had pre-

viously operated a properly guarded mangle for two

years, assumes the risk of injury from an improperly
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guarded mangle after she has been operating it for

two months.

Butler v. Frazee (1905), 25 App. D. C, 392.

COGWHEELS AND GEARINGS.—To an adult who has

worked many years around machinery, the risk created

by uncovered gears in a sawing machine is presumed

to be obvious.

JVilliams v. J. G. Wagner Co. (1901), no
Wis., 456; 86 N. W., 157.

After working one year on a machine with an un-

boxed gearing a servant is chargeable with a compre-

hension of the risk of being injured by that gearing.

Collins V. Laconia Car Co. (1895), 68 N. Y.,

157.

A machinist who had had five years' general ex-

perience, and had operated for two weeks the particu-

lar machine which injured him, was held unable to

recover where, without looking, he put out his hand

to take hold of the lever by which the machine was

stopped, and it was caught in a gearing a few inches

away from the lever.

Foley V. Pettee Mach. Works (1889), 149

Mass., 294; 4 L. R. A., 51 ; 21 N. E., 304.

In a case where the injury was received on the day

that the servant began to operate the machine in ques-

tion, but it appeared from the evidence that he had
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been doing various jobs in connection with the ma-

chinery in the same establishment for several years,

it w^as held that negligence was not predicable of the

omission to instruct him that cogwheels in plain sight

were uncovered, or that if he got his hands in the

cogs he would be hurt, or that if he attempted to grasp

a lever near the cogs without looking he was liable

to be injured.

Wilson V. Massachusetts Cotton Mills (1897),

169 Mass., 67; 47 N. E., 506.

An experienced employee who has worked for four

months in a room in which a loom having unprotected

gearing is situated assumes the risk of injury from

being pushed against such gearing by a person passing

him in the aisle.

Goodrich V. Washington Mills Co. (1893), ^^O

Mass., 234; 35 N. E., 484.

That the rule applies particularly to SET-SCREWS,

is shown by the following:

SHAFTS, SET-SCREWS, ETC.—An experienced work-

man not shown to have been under full age or of less

than average understanding assumes the risk of his

glove catching on the set-screw of a machine used for

reeling wire, while reaching in his hand to get the

wire for the purpose of taking the reel from the block.

Donahue v. Washburn & M. Mfg. Co. (1897),

169 Mass., 574; 48 N. E., 842. See also
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Larsen v. Lackawanna Steel Co. (1910), 138

App. Div., 375; 122 N. Y. Supp., 1077.

A machinist will be presumed to know that the

collar of any shaft used on his master's premises may

be kept in place by such a common device as a pro-

tecting set-screw, and cannot recover on the theory

that he should have been warned as to the danger to

which he was exposed by being put to work near a

shaft on which there was such a screw.

Goodnow V. Walpole Emery Mills (1888), 146

Mass., 261 ; 15 N. E., 576;

Keats V. National Heeling Mach. Co. (1895),

13 C. C. A., 221; 21 U. S. App., 656; 65

Fed., 940;

Chandler v. St. Joseph Lead Co., 178 S. W.,

217.

The danger of being caught by a set-screw in a

shaft visible when the shaft is at rest, but not when

it is in motion, is not one of those with regard to

which there is a duty to instruct a servant who has

been a sailor for many years, and has never handled

or had charge of machinery, but has worked near a

shaft in a factory.

Rooney v. Sewall & D. Cordage Co. (1894),

161 Mass., 153; 36 N. E., 789.

A master is, as matter of law, not guilty of negli-

gence in maintaining a shaft with a projecting screw.
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It is a common contrivance. Or, as the rule may also

be stated, to leave gearings, set-screws and other parts

of machinery unboxed is not negligence, where other

manufacturers in the same line of business operate

their machinery in the same manner. It follows, there-

fore, that, although there may be a safer kind of set-

screw which is also in common use, the master owes

the servant no duty to box the pulley or shaft, or to

change the set-screw for a safer one.

In one case, where no projecting screw was involved,

recovery was denied simply on the ground that the

shaft was a permanent structure, creating an obvious

risk.

Hale V. Cheney (1893), 159 Mass., 268; 34

N. E., 255.*

Dillman v. Hamilton (1898), 14 Mont. Co. L.

Rep., 92.f
Lewis V. Simpson (1892), 3 Wash., 641; 29

Pac, 207;

Hoffman v. American Foundry Co. (1897), 18

Wash., 287; 51 Pac, 385;

Kreider v. Wisconsin River Paper & Pulp

Co. ( 1901 )
, 1 10 Wis., 645 ; 86 N. W., 662.

* There plaintiff was only sixteen years of age, but no weight

was attached to this fact.

t Plaintiff was twenty years old.
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In

Middaugh v. Mitchell (1899), 120 Mich., 581
;

79 N. W., 806; and in

Sakol V. Rickel (1897), 113 Mich., 476; 71
• N. W, 833,

the court did not expressly decide whether a set-

screw imported negligence, the case turning upon the

contributory negligence of the plaintiff. But, in view

of the general trend of the decisions in this State, it

may reasonably be inferred that the actions would not

have been sustained in any event.

Wabash Paper Co. v. Webb (1896), 146 Ind.,

303; 45 N. E., 474;

Demers v. Marshall (1899), 172 Mass., 548;

52 N. E., 1066; (1901), 178 Mass., 9; 59

N. E, 454.

Under this doctrine an adult workman assumes the

risk from a screw placed upon the shaft without his

knowledge after the beginning of his employment, in

the absence of any pretense that he remembered the

previous condition of the shaft, and was acting in

reliance upon his former observation at the time of

his injury.

Ford V. Mt. Tom Sulphite Pulp Co. (1899),

172 Mass., 544; 48 L. R. A., 96; 52 N. E.,

1065.
I
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This case is very similar to the one at bar, and we
quote from it extensively, it being an opinion of

Justice Holmes, and entitled to weight.

''This is an action by one of the defendant's

workmen, brought under the statute and at com-
mon law, for personal injuries caused by being
caught by a set-screw fastening a collar near the

end of a revolving shaft. According to the evi-

dence for the plaintiff, the set-screw had been put
in since the beginning of his employment, and,

although he had charge of the machinery in the

room, and oiled the shaft and bearing, he never
had seen this screw. It seems not to have been dis-

puted that there were other similar set-screws in

the place. The shaft referred to was about 13 feet

from the floor, and at the time of the accident the

plaintiff was on a platform 3 feet lower than the

shaft, trying to throw a belt off a pulley at the end
of it, on the other side of the bearing, and i foot

distant from the set-screw. There was not much
light. The presiding judge took the case from the

jury, and it is here on report.

"We are of the opinion that the ruling was right,

and that the case cannot be distinguished satisfac-

torily from the numerous other cases in this com-
monwealth already decided concerning set-screws.

Donahue v. Washburn & M. Mfg. Co,, 169 Mass.,

574, 48 N. E., 842, and cases cited. This case shows
that a few years ago a set-screw was a common
device. There is no evidence that it has ceased to

be one. In Goodnoiv v. Walpole Emery Mills,

146 Mass., 261, 267, 15 N. E., 578,—a case very

like the present,—it was said that 'there was no
danger which, in view of the plaintiff's knowledge
and capacity, must not have been well understood
by and apparent to him, and there was, therefore,

no negligence on the part of the defendant in
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exposing him to it.' See also Hale v. Cheney, 159
Mass., 268, 271, 272, 34 N. E., 255. In Rooney v.

Sewall & D. Cordage Co., 161 Mass., 153, 36
N. E., 789, it was held that an employer did not

need to warn an adult workman of the presence

and dangers of a set-screw when employing him.

As has been said or implied in other cases, where
the danger is obviously great, as in the case of a

revolving shaft, it is not necessary to give warning
of elements which merely enhance the risk. Carey
V. Boston & M. R. Co., 158 Mass., 228, 231, 33
N. E., 512. See also Keats v. National Heeling
Mach. Co., 21 U. S. App., 656, 65 Fed. Rep., 940,

13 C. C. A., 221. The same considerations apply
to the subsequent introduction of a set-screw, when,
as here, there is no pretense that the plaintiff

remembered the alleged previous condition of the

shaft, and was acting in reliance upon his former
observation; and when, further, it was the plain-

tiff's especial business to take charge of the ma-
chinery, and therefore to inform himself of its con-

struction."

The case at bar is even stronger than the Ford case

as the shaft was installed under the direction of the

plaintiff McMillan, and therefore he was chargeable

with the knowledge of what dangers might be present,

and in the McMillan case, to adopt the precise lan-

guage of Justice Holmes in the Ford case, ''it was

plaintiff's (McMillan) especial business to take

charge of the machinery and, therefore, to inform

himself of its construction/*

Lemoine v. Aldrich (1900), 177 Mass., 89;

58 N. E, 178.
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A servant who had worked for a long time in mills

cannot recover for an injury caused by his apron and

jacket catching on a revolving shaft while he was

standing on a ladder beside it to replace a board on

the belt box into which it ran.

Russell V. Tillotson (1885), 140 Mass., 201;

4 N. E., 231.

Holmes, J., said:

''The plaintiff does not pretend that he was
ignorant of the danger of a revolving shaft, nor

that the order to him carried any prohibition to

put the ladder in such position as he might deem
best, nor that there was anything in the form of it

to hurry him or disturb his judgment; but simply
that he had not sufficient intelligence—for that is

what it comes to—to see that he was less likely

to come in contact with the shaft if he had the

barrier of the belt box between him and the shaft;

or, if he took a worse place, to keep away from
the danger which he knew. As it is not suggested

that he was a man of manifest imbecility, we think

that the foreman was entitled to assume that the

plaintiff would protect himself by whatever pre-

cautions were necessary."

In a case where a rope which a servant was carry-

ing was caught in a shaft, and it appeared that he had

previously worked in other establishments of the same

kind as the defendant's, and that for two days before

the accident he had been engaged in work which gave

him an opportunity of ascertaining the conditions, and

that a coservant had warned him of the danger, it was
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held that the defendant was entitled to an instruction

that, if the risk was a permanent, visible one, the

servant could not recover.

Stone V. Oregon City Mfg. Co. (1870), 4
Ore., 52.

The danger of being caught by a friction clutch

pulley on a rapidly revolving shaft, while a belt is

being adjusted, is presumed to be understood by a

servant whose duties are to look after the machinery

and make the necessary repairs, and who has been

working about a year in mills of the same kind as the

defendant's.

Illinois River Paper Co. v. Albert (1893),

49 111. App., 363.

So an experienced spinner cannot recover for in-

juries to his hand, received while he was reaching out

to stop his spinning mule when the electric lights had

gone out, where he had worked for defendant for four

months, during which time the electric lights had

gone out several times.

Kelley v. Calumet Woolen Co. (1900), 177

Mass., 128; 58 N. E., 182.

The recognition of the right of an employer to

carry on his business in his own way, and to adopt

any pattern or description of instrumentalities which

he may prefer involves the consequence that any risk

which is due merely to the character of an instru-
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mentality, and not to its abnormal condition or intrin-

sically defective quality, is to be deemed an ordinary

risk of the employment.

The general principle may be laid down as follows:

An employee who does not ask for further safeguards,

or otherwise so conducts himself as to assure the em-

ployer that he is content with the machinery and

appliances furnished, and will himself take the chance

of injury, cannot recover against an employer for the

injury sustained by him.

Jones V. Manufacturing & Investment Co.

(1899), 90 Me., 565; 69 Am. St. Rep., 535;

43 Atl., 512.

Under this theory where there is some evidence that

the servant knew of the danger, it is error to refuse

an instruction directing the jury to find for the em-

ployer, if the servant, having such knowledge, con-

tinued to work without objection.

Wells Y.Burlington, C.R. &N.R. Co. (1881),

56 Iowa, 520; 9 N. W., 364.

The allegation that the place in which the accident

occurred was insufficiently lighted, was not shown to

be true by the evidence, but even were the allegation

true it would not justify a recovery by an employee

who deliberately went into a dark place and was

thereby injured.

Armour Company v. Harcrow, 207 Fed., 224,

at page 228;
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Pattison v. Livingston Amusement Co., 156

App. Div., 368; 141 N. Y. Supp., 588.

McMillan might have turned on the light had he

desired, and the evidence shows that the plant had

electric lights.

Beard v. Hubinger Bros. Co., 141 N. W., 418,

where the court says:

''The light in the room was somewhat dim, but

there was no evidence tending to show that it was
not sufficient for the purposes for which the room
was used. None of the persons engaged in chang-

ing the cylinders in the washer habitually worked
therein. They did so only when their services were
required in the way of repairing or changing the

machinery or the like. Were more lights essential

for what they did, these were provided by a suffi-

cient supply of electric lights which might have

been turned on if necessary to safety in removing
the one cylinder and replacing it with another.

Moreover, none of the witnesses testified that this

neck or arm to the cylinder could not have been

seen had they looked, and one of them (Musser)

said it was plainly visible. A place in which to

work may be unsafe because not properly lighted

(Bruns V. North Iowa Brick & Tile Co., 152
Iowa, 61, 130 N. W., 1083) ; but it does not neces-

sarily follow that when, owing to the extent and
surroundings of the premises, adequate light is not

afforded from the windows, this is supplemented
by a system of electric lights, and those employed
may, by merely turning a button, obtain sufficient

light, the master can be said to have failed to

exercise ordinary care in this respect in furnishing

a safe place to work. These men were employed
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first at one place and then at another, and if, be-

cause of what they did, more light was necessary,

this might have been readily obtained had either

the foreman or one of those assisting him turned

on the electric lights or part of them. The danger,

if any, proceeding without these was as apparent

to them as it could have been to the defendant,

and proceeding with conditions as they were, they

assumed the temporary risk, and there can be no

recovery on this ground. Buehner v. Package Co.,

124 Iowa, 445, 100 N. W., 345, 104 Am. St. Rep.,

354; Bruns v. Tile Co., supra. The court rightly

directed the jury to return a verdict for the de-

fendant. Affirmed."

The injury in this case was not caused by insufficient

light but was caused by the carelessness of the plaintiff

in permitting his clothing to come in contact with the

revolving shaft at the moment of the accident. In this

respect the case is similar to

Boucher v. Cushnoc Paper Co., 96 Atl., 833.

Another case directly in point is

Cleveland etc. Ry. Co. v. Morey, 122 Ind.,

p. 513.

See also:

Cincinnati etc. Ry. Co. v. Skinner, 136 S. W.,

644,

where the Court says:

"His real cause of complaint is that he was re-

quired to work where the light was so poor as to
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make it an unsafe place. His own testimony upon
this point is very unsatisfactory. But, adopting that

view of it most favorable to him, what are his

rights ?

No principle of law is better settled than that,

where one of mature age and experience volun-

tarily accepts employment in a place or business,

he is presumed to have contracted with reference

to the risks and hazards of such business, and he

is chargeable with knowledge of the various con-

ditions under which the employment is conducted,

and with the exercise of reasonable care to avoid

dangers which arise out of these conditions or are

incident to such employment. A. & E. Encyc. of

Law, vol. 20, p. 107; Kelly v. Barber Asphalt Co.,

93 Ky., 363; 20 S. W., 271, 14 Ky. Law. Rep.,

356; Wallace v. South Covington & Cincinnati

Street Ry. Co., 118 S. W., 962.

Applying this principle of law to the facts of

this case, we find that appellee knew that this room
was insufficiently lighted, and yet, with this knowl-
edge, he went to work without objection or com-
plaint. No one could judge of the sufficiency of

the light for him so well as he. The master may
have regarded it as ample. It may have been
ample for other employes. In fact, the evidence
shows that it was. But, if he found it insufficient

to enable him to properly carry on the business

without risk or liability of injury to himself while
so doing, he should have advised his employer of

this fact. Where the dangerous or unsafe condition
of the place where the work is conducted is known
to the employe, and, without objection, he proceeds
with the work, he brings himself clearly within
the rule above announced, and is presumed to have
assumed the risk. A different state of case might
be presented if, when he discovered that the light
was insufficient to enable him to properly do his
work, he had complained to the foreman and had
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been assured that he would run no risk in con-

tinuing with the work under the conditions then

existing. But, instead of taking this course, he

chose to continue with the work without notice to

his employer that he regarded the light as insuffi-

cient and, by his conduct, gave his employer no
opportunity to correct the trouble, and, by arti-

ficial means, if necessary, provide him with a bet-

ter light. Having voluntarily undertaken the work,
and without objection continued in its prosecution

when he knew that the light was insufficient, he

cannot recover because of an injury resulting while
so engaged.
The peremptory should have been sustained;

and if upon another trial, the evidence is the same,

or practically the same, as upon the last, a per-

emptory should be given."

McMillan never protested or made complaint about

using his hand instead of a wire to throw the gate.

Protest on his part was necessary to make defendant

liable.

The subjoined list of cases in which this principle

has been recognized might be much lengthened, if

any useful purpose were to be served by adding to it.

In tabulating the cases it will be convenient to separate

into different groups those in which the words "com-

plaint," ''objection," and "protest" are used, though

they are practically synonymous in the present con-

nection.

No complaint

—

Southern P. Co. v. Seley (1894), 152 U. S.,

145; 38 L. Ed., 391; 14 Sup. Ct. Rep., 530;
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The Maharajah ( 1891) , i C. C. A., i8i ; i U.

S. App., 20; 49 Fed., in;

The Aalesund (1877), 9 Ben., 203; Fed. Cas.

No. I (a case where the plaintiff was the

servant of a stevedore)
;

Limberg v. Glenwood Lumber Co. (1900),

127 Cal., 598; 49 L. R. A., 33; 60 Pac, 176;

McCauley v. Southern R, Co. (1897), 10 App.

D. C, 560;

Burns v. Chicago, M. & St. P. R. Co. (1886),

69 Iowa, 450; 58 Am. Rep., 227; 30 N. W.,

25;

Lumley v. Casivell (1877), 47 Iowa, 159;

Cowles V. Chicago, R. I. & P. R. Co. (1897),

102 Iowa, 507; 71 N. W., 580;

Money v. Lower Vein Coal Co., 85 111. (1881) ;

55 Iowa, 671; 8 N. W., 652;

Forbes v. Boone Valley Coal & R. Co. (1901),

113 Iowa, 94; 84 N. W., 970;

Schnibbe v. Central R. & Bkg. Co. (1890), 85

Ga., 592; II S. E., 876;

Rush V. Missouri P. R. Co. (1887), 36 Kan.,

129; 12 Pac., 582;

Bogenschultz v. Smith (1886), 84 Ky., 330; i

S. W, 578

;

Halt V. Nay (1887), 144 Mass., 186; 10 N. E.,

807;

Huffman v. Michigan C. R. Co. (1896), 109

Mich., 251; 67 N. W., 118;
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been assured that he would run no risk in con-

tinuing with the work under the conditions then

existing. But, instead of taking this course, he

chose to continue with the work without notice to

his employer that he regarded the light as insuffi-

cient and, by his conduct, gave his employer no
opportunity to correct the trouble, and, by arti-

ficial means, if necessary, provide him with a bet-

ter light. Having voluntarily undertaken the work,
and without objection continued in its prosecution

when he knew that the light was insufficient, he

cannot recover because of an injury resulting while
so engaged.
The peremptory should have been sustained;

and if upon another trial, the evidence is the same,

or practically the same, as upon the last, a per-

emptory should be given.''

McMillan never protested or made complaint about

using his hand instead of a wire to throw the gate.

Protest on his part was necessary to make defendant

liable.

The subjoined list of cases in which this principle

has been recognized might be much lengthened, if

any useful purpose were to be served by adding to it.

In tabulating the cases it will be convenient to separate

into different groups those in which the words '^com-

plaint," ''objection," and "protest" are used, though

they are practically synonymous in the present con-

nection.

No complaint

—

Southern P. Co. v. Seley (1894), 152 U. S.,

145; 38 L. Ed., 391; 14 Sup. Ct. Rep., 530;
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The Maharajah ( 1891) , i C. C. A., i8i ; i U.

S. App., 20; 49 Fed., hi;

The Aalesund (1877), 9 Ben., 203; Fed. Cas.

No. I (a case where the plaintiff was the

servant of a stevedore)
;

Limberg v. Glenwood Lumber Co. (1900),

127 CaL, 598; 49 L. R. A., 33; 60 Pac, 176;

McCauley v. Southern R. Co. (1897), 10 App.

D. C, 560;

Burns v. Chicago, M. & St. P. R. Co. (1886),

69 Iowa, 450; 58 Am. Rep., 227; 30 N. W.,

25;

Lumley v. Caswell (1877), 47 Iowa, 159;

Cowles V. Chicago, R. I. & P. R. Co. (1897),

102 Iowa, 507; 71 N. W., 580;

Money v. Lower Vein Coal Co., 85 III. (1881) ;

55 Iowa, 671 ; 8 N. W., 652;

Forbes v. Boone Valley Coal & R. Co. (1901),

113 Iowa, 94; 84 N. W., 970;

Schnibbe V. Central R. & Bkg. Co. (1890), 85

Ga., 592; II S. E., 876;

Rush V. Missouri P. R. Co. (1887), 36 Kan.,

129; 12 Pac., 582;

Bogenschultz v. Smith (1886), 84 Ky., 330; i

S. W, 578;

Hatt V. Nay (1887), 144 Mass., 186; 10 N. E.,

807;

Huffman v. Michigan C. R. Co. (1896), 109

Mich., 251; 67 N. W., 118;
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American Dredging Co. v. Walls (1898), 28

C. C. A., 441 ; 55 U. S. App., 460; 84 Fed.,

428;

Kielly V. Belcher Silver Min. Co, (1875), 3

Sawy., 500; Fed. Cas. No, 7, 761;

Hattaway v. Atlanta Steel & Tin-Plate Co,

(1900), 155 Ind., 507; 58 N. E., 718;

McCarthy v. Shoneman (1901), 198 Pa., 568;

48 Atl., 493

;

Philadelphia & R. R, Co. v. Hughes (1888),

119 Pa., 310; 13 Atl., 286;

Chicago, B. & Q. R. Co. v. McGinnis (1896),

49 Neb., 649; 68 N. W., 1057;

fi^aare v. Troy Steel & I. Co. (1893), 139 N.

Y., 369; 34 N. E., 901;

Brossman v. Lehigh Valley R. Co. (1886), 113

Pa., 490; 57 Am. Rep., 479; 6 Atl., 226;

Green & C. Street R. Co. v. Bresmer (1881),

97 Pa., 103;

Rummell v. Dilworth (1885), m P^-) 343 5

2 Atl., 355, 363;

Wilkinson v. H. W. Johns Mfg. Co. (1901),

198 Pa., 634; 48 Atl., 810;

East Tennessee V. & G. R. Co. v. Duffield

(1883), 12 Lea, 63; 47 Am. Rep., 319;

Galveston H. & S. A. R. Co. v. Eckols (1894),

7 Tex. Civ. App., 429; 26 S. W., 1117;

Sweet V. Ohio Coal Co. (1890), 78 Wis., 127;

9 L. R. A., 861; 47 N. W., 182.
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No objection

—

Garnett v. Phoenix Bridge Co. (1899), 9^

Fed., 192;

Hattaway v. Atlanta Steel & Tin-Plate Co.

(1900), 155 Ind., 507; 58 N. E., 718;

Swift & Co, V. Rutkowski (1897), 167 111.,

156; 47 N. E., 362;

Kroy V. Chicago, R. I. & P. R. Co. (i 871), 32

Iowa, 357;

South Florida R. Co. v. Weese (1893), 32 Fla.,

212; 13 So., 436;

St. Louis & S. E. R. Co. V. Britz (1874), 72

111., 256;

Chicago & A. R. Co. v. Munroe (1877), 85

111., 25;

Louisville & N. R. Co. v. Bryant (1893), 15

Ky. L. Rep., 181; 22 S. W., 607;

Corbett V. Smith (1898), loi Tenn., 368; 47

S. W, 694;

Goodridge v. Washington Mills Co. (1893),

160 Mass., 234; 35 N. E., 484;

O'Connor v. Whittall (1897), 169 Mass., 563;

48 N. E., 844;

Carrigan v. Washburn & M. Mfg. Co. (1898),

170 Mass., 79; 48 N. E., 1079;

McDermott v. Hannibal & St. J. R. Co.

(1885), 87 Mo., 285;

Fletcher v. Louisville & N. R. Co. (1899),

102 Tenn., i
; 49 S. W., 739;
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Erdman v. Illinois Steel Co. (1897), 95 Wis.,

6; 60 Am. St. Rep., 66; 69 N. W., 993.

No protest

—

Baltimore & 0. R, Co, v. Baugh (1892), 149

U. S., 368; 1,7 L. Ed., 772; 13 Sup. Ct. Rep.,

914;

Martin v. Chicago, R. I, & P. R. Co. (1901)

—Iowa—87 N. W., 654;

Goldthwmt V. Haverhill & G. Street R. Co.

(1894), 1^0 Mass., 554; 36 N. E., 486;

Feely v. Pearson Cordage Co. (1894), 161

Mass., 426; 37 N. E., 368;

Westcott V. New^ York & N. E. R. Co. (1891),

153 Mass., 460; 27 N. E., 10;

Ft. Wayne, J. & S. R. Co. v. Gildersleeve

(1876), ZZ Mich., 133;

Shackelton v. Manistee & N. E. R. Co.

(1895), 107 Mich., 16; 64 N. W., 728;

Huffman v. Michigan C. R. Co. (1896), 109

Mich., 251; 67 N. W., 118';

La Pierre v. Chicago & G. S. R. Co. (1894),

99 Mich., 212; 58 N. W., 60;

Mansfield Coal & Coke Co. v. McEnery

(1879), 91 Pa., 185; 36 Am. Rep., 662;

Relyea v. Tomahawk Pulp & Paper Co.

(1901), no Wis., 307; 85 N. W., 960;

Thompson v. Missouri P. R. Co. (1897), 51

Neb., 527; 71 N. W., 61.
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Where a servant is directed and empowered to rem-

edy defects he is hound to undertake this function.

Recovery has been denied, where plaintiff, a rail-

way fireman, had his attention called to the loose con-

dition of a step on the engine, and noticed several dif-

ferent times thereafter that it was loose, and each

time he refixed it without reporting it to the foreman,

and was told by the engineer to remove the step, but

failed to do so, and on the same day, in attempting

to use the step, was injured.

Kerrigan v. Chicago M. & St. P. R. Co.

(1889), 104 Wis., 166; 80 N. W., 586.

A servant who sees a defect in an appliance fur-

nished him by his master in his employment, which

he can easily and without skill remedy as well as the

master, and which he fails to do, is guilty of contribu-

tory negligence, and cannot recover.

Glasscock V. Swafford Bros. Dry Goods Co.

(1904), 106 Mo. App., 657; 80 S. W., 364.

The failure of a night foreman to replace cleats

nailed on a gangway to prevent slipping, which had

become worn, is negligence preventing a recovery for

injury to him due to the worn condition of the cleats.

Baker v. Empire Wire Co. (1905), 102 App.

Div., 125; 92 N. Y. Supp., 355.
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See also:

Kenney v. Secotid Ave. R. Co. (1895), 89

Hun., 340; 35 N. Y. Supp., 395 (driver of

street car did not make any attempt to rem-

edy brake)
;

Butte V. Pleasant Valley Coal Co. (1896), 14

Utah, 282; 47 Pac, 77 (miner did not repair

defective track in room where he was work-

ing)
;

Conway v. Chicago G. W. R. Co. (1897), 103

Iowa, 373 ;
72 N. W., 543 (foreman in charge

of railway coal house and appliances did not

keep them in suitable condition).

A servant assumes the risks resulting from condi-

tions for which he himself is responsible.

The rule is stated in Labatt, Master and Servant, as

follows

:

^'But there is one class of cases which, although

it is possible to find a place for them under the

alternative scheme of classification, would seem
to be preferably controlled entirely by the element

of the servant's knowledge. The class of cases

referred to is that in which recovery is denied on

the broad ground that the servant himself delib-

erately selected the course of action which led to

his receiving the injury complained of. Under
such circumstances, he must obviously be regarded

as having taken upon himself the responsibility for

any personal harm which he may suffer as a prox-

imate result of the selection thus made. In these,

as in most other cases where the intentional adop-
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tion of a certain line of action is proved, the facts

will also be suggestive of contributory negligence.

But it is both unnecessary and disadvantagous to

rely upon a conception which raises a disputable

question, if a decisive element is supplied by the

clear evidence of a deliberate choice on the serv-

ant's part, or the exercise of his own judgment in

creating the conditions which occasioned the ac-

cident."

Where the servant deliberately chooses a dangerous

rather than a safe method of performing his work, his

inability to recover is usually predicated upon his neg-

ligence in so acting; but even if it could be said that

he was not guilty of negligence, he is still barred of

recovery by the doctine of assumption of risk.

St. Louis & S. F. R. Co, V. Mathis (1908), loi

Tex., 342, 107 S. W., 530;

American Car & Foundry Co. v. Duke, 218

Fed., 437.

An action which the servant of a contractor who is

erecting a building might otherwise have maintained

against one who has furnished his employer with a

defective derrick for hoisting heavy stone, on the

theory that it is an instrument dangerous to human

life if not properly constructed, is barred by evidence

showing that, being placed in full control of the ap-

paratus, he removed, upon his own responsibility, the

rope which had been supplied with the derrick, and

procured from the owner one of another kind which

was a quarter of an inch thicker than he thought
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sufficient. Davies v. Pelham Hod Elevating Co.

(1892), 65 Hun., 573, 20 N. Y. Supp., 523, affirmed,

without opinion, in (1895), 146 N. Y., 363, 41 N.

E., 88.

A seaman who constructs for himself a "boatswain's

chair" (an appliance to support him while painting a

mast) cannot recover for injuries caused by defects

therein. Johnson v. Johansen, (1898), 30 C. C. A.,

675; 58 U. S. App., 104, 86 Fed., 886.

A servant may undertake the construction of the

place in which, or provide the tools with which, he

works, and if he does so his master is relieved from

that duty and liability for injuries to him caused by

defects therein (charge to jury). Donovan v. Harlan

& H. Co, (1899), 2 Penn. (Del.), 190, 44 Atl., 619.

A miner who props the roof of his working place

until he regards it as safe, and is injured by stones or

other materials falling from the roof, in consequence

of his mistake in judgment as to its safety, cannot

maintain an action against the employer for such in-

jury. Pittsburgh & W . Coal Co. v. Estievenard

(1895), 53 Ohio St., 43, 40 N. E., 725.

One employed to take down a wooden building,

who, after knocking out a stud, was injured by falling

timbers, cannot recover, where he exercised his own

judgment, with full knowledge of the facts. Nourie

V. Theobald (1896), 68 N. H., 564, 41 Atl., 182.

A yardmaster who is thrown off the front footboard

of an engine by striking against a pile of coal which he
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has himself permitted the consignee to unload at that

particular place cannot maintain an action. High-

land Ave, & Belt R. Co, v. Walters (1890), 91 Ala.,

435, 8 So., 357.

Proof that the employer's superintendent asked the

employe if he wanted the couplings covered, and that

the employe declined the precaution, conclusively

proves that the employe assumed the risk of the omis-

sion and freed the employer from responsibility. (The

trial judge was held to have wrongly charged that this

was merely one of the circumstances to be considered

in determining whether the servant had assumed the

risk.) Shaw v. Sheldon (1886), 103 N. Y., 667, 9

N. E., 183.

No recovery can be had for injuries sustained in a

sawmill, where it appears that the servant was not

standing in the place intended for workmen to stand

in while doing that work, that the position of the

machinery and appliances plainly indicated such fact

to a person of ordinary intelligence, and that if the

place was, as he asserted, dangerous, he might have

refused to work there. Demers v. Deering, (1899),

93 Me., 272, 44 Atl., 922.

A laborer of ordinary intelligence, familiar with

the work, who deliberately chose a position where he

believed himself to be secure under an overhanging

bank which his foreman had been trying unsuccess-

fully to pry down, could not recover where the bank
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fell on him. Songstad v. Burlington, C. R. & N, R.

Co., 5 Dak., 517, 41 N. W., 755.

A subcontractor's employee, who voluntarily and

without the command of his foreman undertook to

work about a terra cotta cornice not secured by the

customary anchors assumed the consequent risk. Win-

kle Terra Cotta Co. v. Homersky (1887), 77 111. App.,

42, affirmed in (1899), 178 111., 562, 53 N. E., 346.

An engineer at whose suggestion cleats are nailed

on to a chute to facilitate his performance of his duties

cannot recover for an injury which he receives in

consequence of his suggestion being followed. Hart

V. Frick Coke Co, (1890), 131 Pa., 125, 18 Atl., ion.

An engineer who directs a repairer of his locomotive

not to apply the water test assumes the risk of injury

if the boiler explodes in consequence of the repairs,

leaving an undisclosed defect. Kramer v. Willy

(1901), 109 Wis., 602, 85 N. W., 499.

A yardman assumes the risk of using a piece of

timber found by him in the vicinity as a ^'push stick,"

where no push stick is on the engine, and there is no

emergency calling for the moving of the car in such

manner. Garrison v. McCullough (1898), 28 App.

Div., 467, 51 N. Y. Supp., 128.

A switchman whose duty it is to supply himself

with proper coupling pins for different drawheads

on cars which he is to couple, from the pins scattered

about in the yard, assumes the risk of using a pin too

large for the drawhead of a car, which he finds lying
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thereon, when he attempts to make a coupling. Mis-

souri, K. & T. R. Co. V. Hauer (1896), — Tex. Civ.

App., — 33 S. W. loio.

The master is not liable for injuries to a servant em-

ployed to work on a roof, which injuries were due to

failure of the measures which he took to keep himself

from falling. Crawford v. American Steel & Wire

Co. (1903), 59 C. C. A., 293, 123 Fed., 275.

A brakeman who attempts to use as a grab iron

while giving a signal the standard of a flatcar which

he knows does not fit the socket assumes the risk of the

danger incident to doing so. Chicago, R. I. & P. R.

Co. V. Murray (1908), 85 Ark., 600; 16 L. R. A.

(N. S.),984; 109 S. W., 549.

A workman in a packing plant who was pushing a

''tree" loaded with hams along a track, in a dark room,

cannot recover for injuries received by the "tree" run-

ning into an open switch, when he knew where the

switch was located and that it was frequently open.

Beymer v. Hammond Packing Co. (1904), 106 Mo.

App., 726; 80 S. W., 685.

A stone mason who, in setting slabs in the wall on

the second story, does not deem a scafifold necessary,

assumes the risk of working without one. Welch v.

Dieter (1909), 136 Mo. App., 260; 117 S. W., 97.

An employee, who, without his master's authority,

creates a dangerous condition in the place in which he

is working, assumes the risk which such dangerous
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condition produces. Sharp v. Durand (1904), 71 N.

J. L., 354; 59 Atl., 7.

An employee of a laundry assumes the risk of put-

ting her hand upon a revolving drum to remove folds

in the fabric being laundered, and having it carried

between it and a rigid iron rod about an inch from and

parallel to the drum. Wallace v. Haines (1908), 77

N. J. L., 184; 71 Atl., 44.

An employee who chooses his own place of work

near a crane which is obviously defective assumes the

risks thereof. Lindberg w. National Tube Co. (1906),

213 Pa., 545; 62 Atl., 985.

A servant who voluntarily selects a place of danger

near exposed shafting in which to work assumes the

risk. Pollard v. Fountain Inn Oil Co. (1910), 86 S.

C, 69; 68 S. E., 132.

McMillan had one entirely safe way of performing

his work, namely, using the wire instead of his hand,

and when he failed to repair the wire and instead

voluntarily leaned over the shaft to use his hand he

assumed the risk of injury through the less safe

method of work.

Southern Cotton Oil Co. v. Skipper (1906),

125 Ga., 368; 54 S. E., no;

Baltimore & O. S. W. R. Co. v. Arnold (1905),

122 111. App., 278;

Kreye v. Longville Long Leaf Lumber Co,

(1910), 126 La., 767; 52 So., 1018;
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Lenderink v. Rockford (1904), 135 Mich, 531 ;

98 N. W., 4;

Perry v. Michigan Alkali Co. (1907), 150

Mich, 537; 114 N. W., 315;

Palmer v. \Kinloch Teleph. Co. (1901), 91

Mo. App., 106;

St. Louis & S. F. R. Co. V. Maftis, (1908),

loi Tex., 342; 107 S. W., 530;

Suttle V. Choctaw O. & G. R. Co. (1906), 75

C. C. A., 470; 144 Fed., 668 (going between

cars to couple them)
;

Chicago I. & L. R. Co. v. Barr (1903), 204

111., 163; 68 N. E., 543 (method of climbing

on to tank on engine)
;

Frink V. Potts (1902), 105 111. App., 92 (use

of hand instead of stick furnished him to

clean machinery)
;

International Packing Co. v. Cichowicz (1903),

107 111. App., 243, affirmed in (1903), 206

111., 346; 68 N. E., 1083 (servant attempting

to pass over catch basin)
;

Foster V. Lake Street Elev. R. Co. (1903), 108

111. App., 113 (method of descending from

engine on elevated railroad to street)
;

Southern R. Co. v. Lambert (1904), 116 111.

App., 52 (method of getting on car)
;

Blood V. ///. Steel Co. (1908), 142 111. App.,

243 (servant stood on greasy wheel to reach

machinery instead of using ladder).
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Shannon v. Louisville & N. R. Co. (1902),

24 Ky. Law Rep., 1083; 70 S. W., 626

(walked in front of moving train instead of

at the side of track)
;

Carey v. W. B. Samuels & Co. (1905), 28 Ky.

L. Rep., 6; 88 S. W., 1052 (method of test-

ing machinery;

Taylor v. Rock Island A. & L. R. Co. (1908),

121 La., 543; 46 So., 621 (going between

cars)
;

Leard v. International Paper Co. (1905), lOO

Me., 59; 60 Atl., 700 (plaintifif in removing

bundles of pulp from several tiers, took down

one tier at a time, leaving the adjoining tier

unsupported)
;

Perkins v. Oxford Paper Co. (1908), 104 Me.,

109; 71 Atl., 476 (servant passed under a

belt)
;

McGinty V. Waterman (1904), 93 Minn., 242;

loi N. W., 300; 3 Ann. Cas., 39 (failure to

use safety device furnished by master)
;

Morehead v. Yazoo & M. Valley R. Co.

(1904), 84 Miss., 112; 36 So., 151 (station

master walked on track instead of path be-

side the track)
;

Mullins V. Manhattan Brass Co. (1905), 47

Misc., 138; 93 N. Y. Supp., 635 (method of

placing material in stamping machine)
;

Carbury v. Eastern Nut & Bolt Co. (1905),

27 R. L, 116; 60 Atl., 773 (chose dangerous
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path between machines instead of going

around)

;

Hynson v. St. Louis Southwestern R. Co.

(1908), — Tex. Civ. App. — ; 107 S. W.,

625 (switchman went between moving cars

to uncouple them when he could have stopped

the train).

The general rule of law is that, when the danger is

obvious, and is of such a nature that it can be appre-

ciated and understood by the servant as well as by the

master or by anyone else, and when the servant has as

good an opportunity as the master or as anyone else

of seeing what the danger is, and is permitted to do

his work in his own way, and can avoid the danger

by the exercise of reasonable care, the servant cannot

recover against the master for injuries received in

consequence of the condition of things which consti-

tuted the danger. If the servant is injured, it is from

his own want of care. . . . This rule is especially

applicable when the danger does not arise from the

defective condition of the permanent ways, works, or

machinery of the master, but from the manner in

which these are used, and when the existence of the

danger could not well be anticipated, but must be

ascertained by observation at the time.

This principle is deemed to involve the corollary

that a servant will ordinarily be pronounced negligent,

as a matter of law, whenever it is clear from the evi-

dence that there was a safe, and a dangerous, method
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available for the performance of the work in hand,

and that he selected the latter method, with knowl-

edge, actual or constructive, of the fact that it was

dangerous.

We respectfully submit that under these authorities

the trial court should have directed a verdict in favor

of defendant.

ERROR IN GIVING INSTRUCTION ON MEASURE OF

DAMAGES.

We also respectfully submit that the trial court erred

in instructing the jury, '^You should allow him all the

reasonable and necessary expenses to which he has been

put for medical care and treatment/'

There is no evidence in the record that McMillan

incurred any expense whatever for medical care or

for treatment. The only evidence on that subject

points to the fact that defendant defrayed all charges

of that character. (Record, pp. 33 and 128.) In-

quiry into the subject was stopped on both occasions

by plaintiff's objection.

At page 33 of the record, Mr. Faulkner asked:

^^Q. Did he pay you any money for this doc-

tor?"

Thereupon the following took place:

''JUDGE WINN—/ object to that as not cross-

examination^ and not within the issues of the case,

if your Honor please; we are not claiming any-



49

thing at all from Dr. Sloane, or anything from
the hospital—it is subsequent bills.

MR. FAULKNER—It is not properly cross-

examination, but I do not want to call the Doctor
again, and I would like permission to put it in

now.

JUDGE WINN—We object to it being put in

now. I want to raise the question when it comes
up of just what Mr. Faulkner can prove under the

pleadings.

MR. FAULKNER—In order to save time I

will withdraw the question at this time."

The only other occasion when the question was

raised is shown at page 128 of the record, where Mr.

Faulkner asked Mr. Kuettner

''Q. Who furnished him the treatment here in

Juneau?''

Then Judge Winn interposed the objection which

appears in the record as follows:

''JUDGE WINN—/ object to it as immaterial,

who furnished him treatment here—there is no
claim made for any treatment here."

and the record shows that Mr. Faulkner withdrew

the question.

There is no- evidence anywhere concerning the value

of medical care and treatment, no evidence that Mc-

Millan expended one cent and yet a verdict was ren-

dered in his favor under the instructions of the Court,

for $3,750.00.

How much of this verdict was rendered on the
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assumption that hospital and medical bills had been

paid by the plaintiff it is impossible to determine.

The evidence shows that McMillan earned more after

his accident than he did before so that diminished

earning capacity could not have been the basis of the

verdict. The jury was allowed by this instruction to

speculate with respect to items of damage which were

omitted from evidence and excluded from the issues

by the objections of plaintiff himself. This was clearly

erroneous. This precise point was presented to the

Supreme Court of South Carolina in

Worthy V. Jonesville Oil Mill, jj S. C, 69,

57 S. E., 634; II L. R. A. (N. S.),69o,

where the Court says:

''The plaintiff offered no evidence as to the ex-

penses of medical attention; and, on his objection,

supported by his statement that he was not suing

for the doctor's bill, defendant was not allowed to

ask him on cross-examination if defendant itself

had not paid the expenses of medical attendance.

After this, it was error for the circuit judge to

say to the jury: 'You can take into consideration

the general expenses and medical attendance.' The
error, however, was so manifestly inadvertent, and
it was so obviously the duty of the defendant's

counsel to call the court's attention to it, that it

would not be allowed to work a reversal."

Unlike the Worthy case, in this case a vigorous

attempt was made- by defendant to bring the matter

to the attention of the jury at the very onset of the

trial. Twice it was called to the attention of the Court
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and twice the matter was resisted by plaintiff's coun-

sel. Yet the Court instructed the jury that the item

as to which no evidence then was introduced might

be considered by the jury in rendering its verdict and

at that time counsel for the defendant specifically

called the Court's attention to the error it was com-

mitting.

We submit that, for this reason, apart from all con-

siderations urged on this appeal, a reversal should be

granted. The jury should not have been allowed to

render a verdict on the assumption that the plaintiff

had paid medical or hospital expenses which expenses

were not paid by him. It is manifestly prejudicial for

the trial Court to exclude evidence with reference to

the matter, to prevent our showing that we have paid

these expenses ourselves, and yet direct the jury that

such items of the expense might be allowed in their

verdict. This precise matter was considered by the

Supreme Court of Iowa in Hobbs v. City of Marion,

123 Iowa, 726, 99 N. W., 577, where the Court says,

as follows

:

'^It is objected to this that there is no evidence

as to the expense incurred for care or nursing, nor

of the value of the care or nursing, given to the

plaintiff, nor of the amount of the damage to the

buggy; and that in the absence of such evidence

the jury should not have been permitted to place

its own estimate upon these items. An examination
of the record forces us to the conclusion that this

objection is well taken. While the evidence does

tend to show that the buggy was injured, and that

the plaintiff did receive the care and attention
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which her unfortunate condition required, we find

nothing to show the value of such services or the

amount of such damages. The jury may and in-

deed must be left to place its own estimate upon
damages of pain and suffering, for they are not

measurable by the test of market values; but the

value of services and the amount of damages to

property are matters concerning which under ordi-

nary circumstances direct and competent evidence

is available, and without it they should not go to

jury. Muldrowney v. R. R. Co., 36 la., 462;
Trapnell v. Red Oak, 76 la., 744, 39 N. W., 884;
Nichols V. R. R. Co., 68 la., 732, 28 N. W., 44;
White V. Spangler, 68 la., 222, 26 N. W., 85;
Eckerd V. R. R. Co., 70 la., 353, 30 N. W., 615;
Winter v. R. R. Co., 74 la., 448, 38 N. W., 154,

Under the rule established by these cases we think

the giving of the instruction was prejudicial error."

The same question was before the Supreme Court

of Illinois in A^. C. St. R. R. Co. v. Cook, 145 III.,

551 (555), 33 N. E., 958, where the Court says:

''The objection is that the jury are allowed, in

case they find for appellee, to award him damage
for 'necessary expenses' in and about being healed,

etc. The evidence showed that appellee had an

arm broken and was otherwise injured; that a

physician attended him in setting the bone of the

arm, for which he was paid, and also that another

physician attended him during his illness follow-

ing the injury, but there is no evidence as to the

amount paid or what would be a reasonable charge

for the services rendered. We are of the opinion

that it was error to give the instruction in the ab-

sence of all proof tending to show the approximate
amount or value of such services. Shear & Red.
on Negligence, 759; Reed v. Railroad Co., 57 la.,

23, 10 N. W., 285; Duke V. Railroad Co., 99 Mo.,
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347) ^2 S. W., 636; Eckerd v. Railroad Co., 70
I^-j 353) 30 N. W., 615; Illinois Central R. Co.

V. Frelka, 9 111. App., 605 ; Joliet v. Henry, 1

1

111. App., 154; C. B. Gf Q. R. R. Co. v. if^/^,

83 111., 360, 25 Am. Rep., 403."

A similar question has been repeatedly considered

by the Illinois Appellate Court. From its opinion we

quote as follows:

''C. & A. Ry, Co. V. Martin, 120 111. App., 254.

^The instruction assumes that the plaintiff had
lost time by reason of the injury received. There
is no proof in the record that he lost any time by
reason of his injury or by reason of anything. The
proof is that he lost no time on any account. The
instruction also assumes that the plaintiff had suf-

fered mental anguish occasioned by his injury

while the record is barren of proof thereof. It

also assumes that the plaintiff had lost, entirely

lost, the natural use of his arm. There is proof
tending to show that the natural use of his arm had
become impaired, and there is evidence tending to

prove to the contrary, but there is no proof that

there was entire loss of it. These are all questions

of fact to be determined by the jury from the evi-

dence and from the evidence alone. They are not
matters to be determined or assumed by the Court'

Northern Texas Traction Co. v. Jamison,—Tex.
Civil APP.-85 S. W., 305.

'It is pointed out by appellant under these as-

signments that appellee in her pleadings did not
claim expenses for medicines, nor did she prove
that there had been any such expenses incurred.
We find these contentions to be correct. It is uni-
formly held to be the law, in this state at least,

that a trial court commits error when he submits
to the jury an issue not raised both by the plead-
ings and the evidence. Dodd v. Arnold, 2% Tex.,
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975 Loving v. Dixon, 56 Tex., 75; Mitchell v.

Zimmerman, 4 Tex., 75, 51 Am. Dec, 717; Mis-
souri Pac. Ry. Co. v. Lyde, 57 Tex., 505 ; Galves-

ton H. & S. A. Ry. Co. V. Silegman,—Tex. Civ.

App.—23 S. W., 298; Houston & Tex. Cent. Ry.
Co. V. Tierney, 72 Tex., 312, 12 S. W., 586;
Atchison, T. & S. F. Ry. Co. v. Click, 5 Tex.

Civ. App., 224, 23 S. W., 833; Houston & Tex.

Cent. Ry. Co. v. Kimbell,—Tex. Civ. App.—43
S. W., 1049.'

Cicero & P. St. Ry. Co. v. Richter, 85 111.

App., 591.

^The above instruction is, in our opinion, errone-

ous when considered with reference to the evidence

in the case. Among the other items of damages
which the instruction allows the jury to consider

is that of "permanent loss and damage" to the

plaintiff arising from any disabilities necessarily

and naturally resulting to the plaintiff from the

injury in question, etc. ; there is no evidence of

any permanent injury to appellee.'
"

3 Brickwood, Sackett on Instructions, Sec.

3598, and notes.

As the rule is stated in 38 Cyc, 1671 : "An instruc-

tion which assumes the existence of certain facts, or of

evidence tending to prove them, when in fact there is

no such evidence, is erroneous and should not be

given." Citing cases in footnote.

See also 38 Cyc, 1619 to 1621, and numerous cases

cited in support of the text.

It has been repeatedly adjudged that the giving of

such an instruction under the circumstances is prejudi-

cial and erroneous.

Whitman v. Steiger, 46 Cal., 256;
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Perkins v. Eckert, 55 Cal., 401, 405;

White V. Merrill, 82 Cal., 14, 16;

Lathrope v. Flood, 135 Cal., 458;

People V. Thompson, 115 Cal., 160;

Jones V. Goldtree Bros. Co,, 142 Cal., 383, 387;

Le Masters v. 5o. Pac. Co., 131 Cal., 105, 108.

There are very many authorities to this point and we

would respectfully call this honorable Court's atten-

tion to the following from among them:

Northwestern Mut. L. Ins. Co. v. Stevens, 71

Fed., 258; 18 C. C. A., 107;

St. Louis etc. R. Co. v. Spencer, yi Fed., 93;

18 C. C. A., 114;

Woods V. Palmer, 151 Mich., 30; 115 N. W.,

242

;

Wilson V. Merryman, 48 Md., 328;

Anderson v. Oregon R. Co., 45 Oreg., 211; 77

Pac, 1 19;

McMahon v. Chicago City R. Co., 239 111.,

334; 88 N. E., 223;

Culberson v. Alabama Cons. Co., 127 Ga., 599;

56 S. E., 765 ; 9 L. R. A. N. S., 41 1

;

McCormick Harvesting M. Co. v. Willan, 63

Neb., 391 ; 88 N. W., 497; 93 Am. St. Rep.,

449; 56 L. R. A., 338.

Precise point: Worthy v. Jonesville Oil Mill,

77 S. C, 69 ; 57 S. E., 634 ; 1 1 L. R. A. N. S.,

690;

Norfolk etc. R. Co. v. Bondurant, 107 Va., 515;
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59 S. E., 1091 ; 12 Am. St. Rep., 867; 15

L. R. A. N. S.,443;

Pullman Car Co. v. Krauss, 145 Ala., 395 ; 40

So, 398; 4 L. R. A. N. S, 103;

Cullen V. Higgins, 216 III, 78; 74 N. E, 698;

Lewis V. Montgomery Supply Co., 59 W. Va.,

75; 52 S. E, 1017; 4 L. R. A. N. S, 132.

THE COURT ALSO ERRED IN GIVING AN INSTRUCTION

RELATIVE TO THE COMPENSATION ACT WHICH HAD NO

APPLICATION TO THE CASE AT BAR.

This error is set out in assignment of error number

3 supra. The act of 191 5 dealt solely with mining

companies and not with manufacturers like this de-

fendant. That law had nothing to do with this case.

And, while the Court emphatically distinguished be-

tween the compensation act and the law here appli-

cable, we respectfully urge that the inclusion of the

former in the charge was misleading. It could not

shed light on the questions with which this jury were

concerned and could only perplex them.

For the foregoing reason this plaintiff in error re-

spectfully submits that this judgment should be re-

versed and the case remanded for a new trial.

Respectfully,

H. L. FAULKNER,
FRANK P. DEERING,
JAMES WALTER SCOTT,

Attorneys for Plaintiff in Error.


